INTRODUCTION
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1. Laurens Williams, The American Law Institute 's Federal Estate and Gift Tax Project (Its History, Current Status and Timetable) Stat. 172, 302-03 (1981) [hereinafter ERTA] . QTIP is the acronym for "qualified terminable interest property," which is defined as property:
(I) which passes from the decedent, (II) in which the surviving spouse has a qualifying income interest for life, and (HI) to which an election under this paragraph applies. I.R.C. § § 2056(b)(7)(B)(i), 2523(0(2); see also Treas. Regs. § § 20.2056 (b)-7(b), 25.2523 .
3. A qualifying income interest for life is found in the surviving spouse where:
where the executor of the estate or the donor spouse makes a timely election. 4 Generally, however, the availability of the estate and gift tax marital deduction is restricted to the transfer of property ownership itself from one spouse to the other. 5 That is, under the terminable interest rule, most terminable interests, such as a life estate or a life income interest in a trust, do not qualify for the marital deduction. 6 There are two reasons for the (I) The surviving spouse is entitled to all the income from the property, payable annually or at more frequent intervals, or has a usufruct interest for life in the property, and (II) no person has a power to appoint any part of the property to any person other than the surviving spouse. Subclause (II) shall not apply to a power exercisable only at or after the death of the surviving spouse. To the extent provided in regulations, an annuity shall be treated in a manner similar to an income interest in property (regardless of whether the property from which the annuity is payable can be separately identified). I.R.C. § 2056(b)(7)(B)(ii); see Treas. Regs. 88 20.2056(b)-7(d) , 25.2523(f)-l(c).
4. I.R.C. § § 2056(b)(7)(B)(v), 2523(0(4). In the case of the estate tax marital deduction, the executor must make the election on the last timely-filed return or, where such return is not timely filed, on the first late estate return that is filed. In the case of the gift tax marital deduction, the donor must make the election on the last timely-filed gift tax return. Once the election is made, it is irrevocable. Id.; see 6. Besides the elimination of the current QTIP provisions, this author advocates the repeal of the terminable interest rule; however, only the value of the interest actually transferred to the surviving spouse should be eligible for the marital deduction. Interests such as those created under current I.R.C. § § 2056(b)(5), 2523(e), and 2056(b)(6), since equivalents of ownership, could be valued as fee interests. See infra note 45. Many advocates of eliminating the terminable interest rule have made the proposal that only the transferred interest be valued; thus, if only a life estate were transferred to the surviving spouse, only its value should be included. See, e.g., Harry L. Gutman, Reforming Federal Wealth Transfer Taxes After ERTA, 69 VA. L. REv. 1183, 1256 (1983) . That is, if a taxpayer only transfers a life estate to his or her spouse, only the value of that life interest should be eligible for the marital deduction. In light of the new rules governing the valuation of annuities and life interests, see I.R.C. § 7520, enacted by the Technical and Miscellaneous Revenue Act of 1988 , Pub. L. No. 100-647, § 5031(a), 102 Stat. 3342, 3668 (1988 , and the Internal Revenue Service's ability to apply a 1980 ruling in its own favor, some of the problems of underinclusion adhering to valuing life or term interests have been or could be alleviated, making repeal of the terminable interest rule more acceptable, see Rev. Rul. 80-80, 1980-1 C.B. 194, 195 (wherein the Service stated it would only depart from traditional valuation tables where the individual's death was imminent). Although this ruling concerned § 2037 life expectancies, the Service could terminable interest rule. First, the decedent/donor is not transferring the underlying property to the surviving spouse. Second,. the terminable interest would initially be undervalued in the estate of the first spouse to die, and at the expiration of the terminable interest, nothing would be included in the surviving spouse's estate. 7 Congress adopted the QTIP provisions as an extension of its contemporaneous decision to select the marital unit as the unit of taxation for estate and gift taxes. 8 Congress believed that most couples view property acquired during the marriage as "ours." 9 Therefore, Congress reasoned that as long more generally take this position. See Joseph M. Dodge, Redoing the Estate and Gift Taxes Along Easy-to-Value Lines, 43 TAx L. REv. 241, 349 n.474 (1988) ; Joseph Isenbergh, Simplifying Retained Life Interests, Revocable Transfers, and the Marital Deduction, 51 U. Cm. L. REv. 1, 31-32 (1984) . Isenbergh suggests that to remedy this problem the statute could require that the surviving spouse's estate include whatever value was deducted on the return on the first spouse to die. Id. at 32. However, it might be preferable to resort to such equivalence only where the surviving spouse has died significantly before his or her predicted life expectancy, resulting in a significant undervaluation. Such treatment would parallel the Service's position in Rev. Rul. 80-80, 1980-1 C.B. 194 . Whether the terminable interest rule is repealed, however, the QTIP provisions as currently written are clearly illogical and degrading to women. If the decedent spouse is allowed a marital deduction for a transfer of a life estate to his or her surviving spouse with the remainder to his or her children, only the value of the remainder interest is subject to taxation when the the first spouse dies. This value could be substantially less than the total value of the property. When the surviving spouse dies, since the life estate is extinguished at his or her death, nothing is included in that second estate. The combined effect of this scenario would be to provide taxpayers with a terrific tax avoidance device.
8. With ERTA, Congress enacted an unlimited marital deduction. The ERTA version of this benefit was no longer based on the desire to equalize the treatment of couples who lived in common law property states with those who resided in community property law states. Rather, the unlimited marital deduction was designed to treat married persons as the proper economic unit for transfer taxation, consistent with the same decision for income taxation, because most married persons considered marital property as belonging to both spouses. Other justifications for the change to an unlimited marital deduction included the desire to remove problems involved in tracing of interspousal transfers, to aid married couples with more modest estates, and to simplify the administration of the provision. See infra part I. as the property is subject to transfer taxes when it leaves the marital unit it is not necessary that the surviving spouse own, or control the ownership of, the underlying property.1 0 After all, with married couples sharing such identity in their marital property, Congress did not consider any problems arising from one spouse having actual control over the transfer of property. However, the reality is that only one spouse (the donor spouse or decedent) controls the transfer of the underlying property. Making a QTIP election, including naming the ultimate beneficiary of the property, does not in fact require both spouses' participation. In the case of a gift, the donor alone makes that election; in the case of a testamentary transfer, the executor of the QTIP trust has that responsibility. In both cases, it is the transferor alone who determines the final recipient of the property, and in both instances it is a transfer to a non-spouse. Thus, it was a rather Herculean leap in logic that led Congress to state that the QTIP provisions reflect the shared decision-making of a husband and wife in a marriage.
Further, Congress believed that the QTIP provisions would not create problems of undervaluation and tax avoidance because the full value of the underlying property would be included in the surviving spouse's estate. Here too, Congress was mistaken in its analysis. The QTIP offers the tax benefit of deferral for transfers made to a third party of property that the surviving spouse never owned or controlled. In so structuring the QTIP, Congress has created an inequity between transfers made to children (or other third parties) where there is a surviving spouse and transfers made to children of a single parent.
There is no cogent policy argument to explain this unequal treatment. When an unmarried individual transfers property, such as a vested remainder interest, to his or her children, he or she is subject to transfer taxes at that exercise of control over the property. Similarly, when a married person establishes a QTIP, he or she is, at that time, creating a future interest in the underlying property in his or her children, but he or she is allowed to defer taxation because of the fiction that both spouses are making a joint decision.
FORM STUDIES AND PROPosALS, (Joint Comm. Print 1969) Act OF 1981 , at 233 (Joint Comm. Print 1981 [hereinafter 1981 JoINT COMM. EXPLANATION]; see also Dodge, supra note 6, at 345.
While the 1981 legislative history of the QTIP provisions is couched in politically correct, gender neutral terms, the provisions themselves are rooted in the prejudices and stereotypes of the 1960s and can only be explained as a gender-biased, paternalistic, and degrading treatment of women. The QTIP's current income distribution requirement is merely an illusion given to the widow" to pretend that an income interest is as valuable as ownership of the underlying property. The QTIP "current beneficial enjoyment"' 2 requirement has no logical explanation except as a "bone" being tossed to the obsequious surviving spouse. This lack of a logical basis for requiring that the income from the property be distributed to the surviving spouse has resulted in an ongoing conflict between the Tax Court and the Ninth Circuit and has recently caused Congress to propose anomalous legislation. 13 Indeed, a simplified version of the QTIP with no current 11. Women more often survive their husbands and are, therefore, ordinarily "the surviving spouse." For persons 65 years and older, in 1992, 15% of the males were widowed as compared to 48.3% of the females; the figures for 1980 were 13.5% of males and 51.2% of females of that age group. See U.S. BUREAU OF THE CENSUS, STATISnTCAL ABsTmAcr OF THE UNrrED STATES: 1993 STATES: , at 45 (113th ed. 1993 . In 1969, the Treasury Department estimated that 94% of widows survive their husbands for one year, 88% for two years, 73% for five years, 54% for 10 years, 27% for 20 years, and 9% for 30 years. 1969 TREASURY PROPOSALS, supra note 9, at 260 (from a table based on data from matching estate tax returns). The Treasury Department did not even offer statistics on the number of years men survived their wives.
Moreover, it is clear from the legislative history of the QTIP provisions that it is the widow who was intended to be "protected" by these provisions. See infra part IV. Thus, while the legislation is written in gender neutral terms, because statistically more decedents/donors are men and surviving spouses/donees are women, this author will be using gendered pronouns throughout this article.
12. AcT OF 1993 , at 208 (Comm. Print 1993 [herein- pay-out requirement would be more logically compatible with its purported legislative intent. 14 Since Congress merged the interests of husband and wife and provided that their property would not be taxed until the death of, or earlier relinquishment by, the surviving spouse, why require that the surviving spouse enjoy any incident of actual property ownership?
On the one hand, revising the QTIP to eliminate any current income distribution requirement would create more flexibility in estate planning and would be attractive in situations where each spouse has adequate assets in his or her own right. On the other hand, such a change would neither correct the sexism inherent in the QTIP provisions nor offer a logical policy basis for allowing the deferral of taxation in the first instance.
This article will review the history of the marital deduction and its evolved rationale, explain and analyze the current QTIP provisions together with their supposed comity with the decision to adopt the marital unit as the proper unit of transfer taxation, illustrate how the QTIP demeans women, and propose that Congress repeal the QTIP provisions.
I. A BRIEF HISTORY OF THE MARITAL DEDUCTION
Congress enacted the marital deduction in 194815 in order to give married couples in common law states tax benefits comparable to the tax benefits available in community property law jurisdictions. 16 Prior to its enactment, community property law states had given married persons the transfer tax advantage of tax equalization and deferral. Regardless of which spouse originally earned or acquired marital property, one-half of a couple's assets was included in the estate of the first spouse to die. 1 7 Thus, under the marital deduction as it was first enacted, taxpayers were entitled to deduct 50% of their non-community property assets that they transferred to their spouses. 1 8 As with the outcome in community property law states, all estates could be equalized, and all taxpayers could benefit from the overall lower tax rates secured by splitting an estate. Likewise, the marital deduction enabled any married couple to defer paying taxes on one-half of its property until the death of, or earlier transfer by, the surviving spouse.
For the next twenty-eight years, Congress made only minor revisions to the marital deduction provisions.' 9 In 1976, in order to allow married persons to transfer small or moderate estates to each other tax-free, 20 Congress increased the estate tax marital deduction to the greater of $250,000 or one-half of the decedent's adjusted gross estate. 21 At the same time and for substantially the same reason, z2 Congress expanded the gift tax marital deduc-17. The advantage of splitting the inclusion of a couple's total marital assets is that, if the monied spouse dies first, he or she will be taxed on only one-half of those assets. Because the other spouse automatically owns the other half of the assets, there is no transfer. Therefore, these assets are not taxed until the surviving spouse later transfers the property. In addition, by equalizing the spouses' estates, each spouse is able to take full advantage of lower tax brackets and any other exemption or credit to which each individual is entitled. See 1948 H.R. REP., supra note 16, at 24-26; 1948 S. REP., supra note 16, at 26-29.
18. I.R.C. § 812(e) (1) 22. See 1976 H.R. REP., supra note 20, at 17 ("Your committee further believes that the present limitation on transfers to a spouse free of gift tax is too restrictive and tends to interfere with normal interspousal lifetime transfers.").
tion to shield the first $100,000 of interspousal gifts as well as 50% of such gifts above $200,000.23
In 1981,24 Congress enacted both the unlimited marital deduction 25 and the QTIP exception to the terminable interest rule. 26 The unlimited marital deduction reflected a decision to treat a husband and wife as one unit for the purposes of transfer taxation, 27 a decision which paralleled the choice of the married couple as the proper unit for income taxation 2 8 and solidified the concept that a husband and wife's property is really "theirs." 29 During a marriage, property is often transferred between spouses and commingled. Thus, the provision has also been justified as a (7)- (8)). These provisions are applicable to decedents dying after 1981. Id. at § 403(e)(1).
27. With the unification of estate and gift taxes in 1976, Congress reviewed the 1969 Treasury Proposals to expand the marital deduction to 100% of interspousal transfers. See 1969 TREASURY PRoposALs, supra note 9, at 203-04. Similarly, the A.L.I. recommlended the unlimited marital deduction as a way that married couples, in transferring property to others, could take full advantage of both spouses' lower transfer tax brackets. See A.L.I. RECOMMENDATIONS, supra note 9, at 357-58; see also Isenbergh, supra note 6, at 32 ("Viewed broadly, the unlimited marital deduction has the effect of treating spouses as a single taxpayer with lifetime equal to the survivor's.").
28. The QTIP provisions provide an additional exception to the marital deduction terminable interest rule. Unlike the terminable interest exception for a qualifying income interest coupled with a general power of appointment, the QTIP allows the predeceasing spouse to receive the benefits of a marital deduction without ceding control of the transferred property. Because statistically the majority of predeceasing spouses are men, the QTIP in effect provides a loophole that perpetuates the women-deserve-only-support school of thought by allowing husbands to reap the benefits of the marital deduction without relinquishing control of the ultimate disposition of the underlying property. In so doing, the provisions give an unwarranted tax benefit to mar- fled couples based on the fallacy that decisions by the husband are decisions of the marital unit.
A. The Mechanics of the QTIP
By voice vote the Senate adopted the QTIP provisions, 3 6 which were not originally in the 1981 tax bill. 37 Senator Symms explained that if Congress enacted an unlimited marital deduction section, it would present the taxpayer with a quandary:
All estate taxes could be postponed, but only by giving the surviving spouse unrestricted control over the property, which current law requires in order to obtain a deduction. The owner may prefer not to give his or her spouse such control. The point becomes more significant as divorce and remarriage increase, which has occurred. The property owner would like to be sure that upon the death of his spouse his children by a prior marriage or marriages share in his property, including the marital deduction property. 3 8 Essentially, the QTIP provisions allow the taxpayer to control the ultimate disposition of the underlying property after the death of, or earlier transfer by, the surviving spouse. They provide that qualified terminable interest property 39 will be treated as if it passed to the surviving spouse and that no part of such property will be deemed to pass to anyone else 40 -although the surviving spouse will receive only a lifetime income interest 4 ' in the property. A qualifying income interest for life requires that the surviving spouse be entitled to all the income from the property. This income must be payable at least annually, and no person, including the surviving spouse, can have a power over the 40. In the case of the gift tax marital deduction, the transfer of the property itself is deemed to be made to the donee spouse and no part of the property is deemed to be either retained by the donor spouse or transferred to a third party.
I.R.C. § § 2523(f)(1)(A)-(B).
41. Indeed, one commentator has stated that "'qualified' interests are treated in effect as though the surviving spouse had a fee interest in the underlying property but consumed only the income during life." Isenbergh, supra note 6, at 24.
property to appoint it to anyone other than the surviving spouse during her lifetime. 42 By enacting these provisions, Congress created another exception to the nondeductible terminable interest rule. 43 The original exceptions either related to common contingency provisions found in a typical will 44 or to similar income interests that are coupled with a general power of appointment. These latter exceptions require that the surviving or donee spouse be entitled to all of the income from the property, payable at least annually, and be given either an inter vivos or testamentary power to appoint the property to herself. Elsewhere in the transfer tax provisions, such general powers of appointment constitute sufficient ownership and control to require their possessor to include such property in her estate at death. 45 In order to qualify property as QTIP property, the donor or executor must also make a proper election. 46 However, there is no requirement that the donee spouse participate in any way in this decision. Indeed, Congress added the QTIP provisions precisely to avoid entitling the other spouse to control the ultimate disposition of this property. 4 7 If it were not for this policy of keeping control from the surviving spouse, there would be no need for the QTIP provisions; the exception for income interests coupled with a general power of appointment would suffice.
Congress enacted the terminable interest rule primarily to ensure that property would be included in the surviving spouse's estate. Generally, the transfer of a terminable interest to one's spouse is not eligible for the marital deduction because many terminable interests, such as a life estate, are extinguished at the . This exception to the terminable interest rule allows a decedent to have a "common disaster" clause or a "survival" requirement not exceeding six months in his will as long as these events do not in fact occur and thereby extinguish the transfer to the surviving spouse. By the time the executor files the decedent's estate tax return, he or she will know whether these provisions destroyed the surviving spouse's interest. Therefore, Congress did not see any reason for excluding these interests from the marital deduction. possessor's death. If such transfers were eligible for the marital deduction, this would provide a chance for tax abuse because the underlying property would never be included in either spouse's estate at its full fair market value. 48 However, the value of the property transferred under a QTIP election by definition is either included in the surviving spouse's estate or treated as a taxable gift. 49 This inclusion ensures that the property will be taxable when it ultimately leaves the "marital unit." The surviving spouse does not bear the burden of paying the extra tax on QTIP property. Moreover, the surviving spouse's non-QTIP assets will not be taxed at a higher bracket because of the inclusion of QTIP property in her estate. In 1981 Congress provided that the surviving spouse is entitled to recover, from the recipient of the underlying property, any additional taxes relating to the transfer taxation of QTIP property. 50 The QTIP provisions themselves have been amended since their original enactment to clarify that QTIP property is eligible for a stepped up basis for income tax purposes; 5 ' that the value 48. See Dodge, supra note 6, at 345. Congress also explained the terminable interest rule as a further means to equalize the treatment of property in common law property states and property in community property law states. This purpose was eroded when Congress enacted the unlimited marital deduction. Consequently, severa! commentators have urged repeal of the terminable interest rule and its replacement with a simplified provision that would retain its principal intent. See Abrams, supra note 14, at 29; Dodge, supra note 6, at 345-47; Gutman, supra note 6, at 1254; Isenbergh, supra note 6, at 29-31 (ultimately urging only the elimination of § § 2056(b)(1)- (6) No. 592, 97th Cong., 2d Sess. 20-21 (1982) . But see Gutman, supra note 6, at 1235-39 (criticizing all post-ERTA stepped-up basis treatment). "Under the current unlimited marital deduction regime, a stepped-up basis for assets passing free of transfer tax pursuant to a marital bequest is fundamentally inconsistent with the notion that no transfer occurs when property interests are shifted between spouses." Id. at 1239. of a property interest is not allowed to be deducted -twice where the income passes to the surviving spouse and the property itself, at the extinguishment of that spouse's interest, is donated to a charity; 52 that a usufruct interest for life qualifies as a qualifying income interest for life; 53 that a decedent or donor spouse may ignore his QTIP election for the purpose of the generation skipping transfer tax exemption election;5 and that a transfer of an interest in a joint and survivor annuity in which only the spouses have income rights prior to the surviving spouse's death qualifies for QTIP treatment. 55 A trust may fail to qualify for QTIP treatment when even a small amount of income is not paid to the surviving spouse. Indeed, there has been a problem with income that is produced but not distributed to the surviving spouse between her regular distribution of income and the time of her death. The Tax Court has repeatedly denied QTIP treatment to trusts that do not require the trustee to pay this portion of income, commonly referred to as "stub" income, to the surviving spouse. 56 In recent years, Congress has unsuccessfully attempted to amend the QTIP statutes to provide that an income interest will not fail to be a qualifying income interest for life even if stub income is not required to be distributed to the surviving spouse as long as the value of the stub income is also included in her estate. 5 7 This proposed change to the QTIP provisions underlines the illogical nature of the qualifying income interest for life current distribution requirement of the QTIP provisions. 
B. An Analysis of the QTIP
The current distribution requirement of the QTIP provisions is identical to the current distribution requirement of the power of appointment exception to the terminable interest rule. 5 8 In fact, Congress seems to have borrowed indiscriminately from this provision for no logical reason and without any stated explanation. Although the current distribution requirement coupled with a general power of appointment is roughly equivalent to outright ownership, there is no apparent reason to copy this requirement for a QTIP deduction because the QTIP is not intended to convey the parallel control and enjoyment of property inherent in property ownership. 5 9 Indeed, estate trusts are allowed a marital deduction because they do not contain a terminable interest; 60 they are trusts A qualifying income interest must meet several conditions. First, the spouse must be entitled for a period measured solely by the spouse's life to all the income from the entire interest, or all the income from a specific portion thereof, payable annually or at more frequent intervals. Thus, income interests granted for a term of years or life estates subject to termination upon remarriage or the occurrence of a specified event will not qualify under the committee bill. The bill does not limit qualifying income interests to those placed in trust. However, a qualifying life income interest in any other property must provide the spouse with rights to income which are sufficient to satisfy the rules applicable to marital deduction trusts under present law (Treas. Reg. § 20.2056(b)-(f)).
1981 H.R. REP., supra note 30, at 161; see 1981 Joim" Comm. EXPLANATION, supra note 10, at 235. Professor Abrams considered the income requirement of the QTIP provisions to be "no more than an unthinking decision to follow the conditions imposed by the Revenue Act of 1948 on deductible devises in trust, conditions imposed to ensure that the surviving spouse's interest in the trust is comparable to a surviving spouse's interest in community property." Abrams, supra note 14, at 24 (citation omitted). The Ninth Circuit, in Estate of Howard, 910 F.2d 633 (1990) , saw a distinction in the language of the two provisions that, the Court contended, while "nearly identical," was not "the same." Id. at 636. However, this author thinks that Professor Abrams's analysis is the more accurate one. where income is accumulated during the surviving spouse's life and where the value of both the accumulated income and underlying property is included in the surviving spouse's estate. Moreover, the surviving spouse, although unable currently to enjoy the property, is allowed to direct, by testamentary transfer, its recipient's identity. 61 Essentially, the power of appointment exception under section 2056(b)(5) and the estate trust share the element that the surviving spouse controls the final transfer of the underlying property -a basic indicium of property ownership. Partaking of an income interest is neither as valuable nor as reflective of property ownership as controlling the property's ultimate disposition. 62 If the current distribution requirement is indeed founded on the concept that a married couple considers its property as "theirs," 63 and if the proper time to tax interspousal transfers is when a third party actually comes into possession of its future interest, 64 there is no logical reason for requiring that income be currently paid to the recipient spouse. As long as income is accumulated during her lifetime and then taxed, together with the value of the underlying property, at the time of her death or earlier transfer, that objective will be met.
Thus, a simpler version of the QTIP 65 could be developed as a logical consequence of that rationale. 66 Such a statute would not pretend to give the surviving spouse any equivalence of ownership and would emphasize only the tax deferral consequence of the QTIP. Without the window dressing of the current distribu-61. Although an estate trust does not apparently provide for any current enjoyment, the surviving spouse could borrow on the basis of this trust by using the property in the trust at his or her death as collateral. Likewise, a vested remainder interest in property, which never becomes possessory during the taxpayer's lifetime, would not provide any current beneficial enjoyment apart from the owner's ability to use that property as collateral on a loan.
62. See generally supra notes 5-10 and accompanying text (noting that the power to dispose of property is equated with property ownership).
63. See supra note 9.
64. See supra note 10 and accompanying text. Congress seems to equate the time of actual possession by a third party as the time that the property leaves the marital unit. Yet the creation of a vested remainder in a third party is more accurately the time when the property has "left the marital unit." 65. A simpler statute would require that income either be distributed to the surviving spouse or be accumulated during her life and that the value of any accumulated income plus the value of the underlying property be included in the surviving spouse's estate. 66 . Simplification has been urged by many commentators who advocate the elimination of the terminable interest rule. See supra note 48. tion requirement, Congress would have to find a policy reason for such a tax benefit. With the Emperor's new clothes removed, however, it will be hard to justify retaining the QTIP.
The illogic of the current distribution requirement is underlined by the controversy found among Estate of Howard, 67 Estate of Ellingson, 68 and most recently, in Estate of Shelfer 69 as well as in the many recent attempts to enact legislation to save trusts that do not adequately provide for the treatment of stub income. 70 In Estate of Howard, and again in Estate of Shelfer, the Tax Court, applying the plain meaning rule, held that where the taxpayer does not require the distribution of stub income to the surviving spouse, the income interest can not be a qualifying income interest for life for QTIP purposes. 71 Yet the Ninth Circuit, in reversing the Tax Court in Howard, looked to congressional intent and recognized that as long as accumulated income is included in the surviving spouse's estate, the omission of a statement in the QTIP trust instrument requiring stub income be distributed to the surviving spouse did not undermine the main policy behind the QTIP provisions, i.e., that the property be taxed when it leaves the marital unit. 72 The major frustration for the Commissioner in the Tax Court's reading in Shelfer was that the initial decedent-spouse C. 760 (1991) (holding that an income interest in a trust that allowed the trustee to accumulate income in excess of the surviving spouse's "needs, best interest and welfare" nevertheless qualified for QTIP treatment because "best interests" nullified application of that provision); Estate of Nicholson v. Comm'r, 94 T.C. 666 (1990) (holding that a trust which provided that income was to be paid when required to maintain the surviving spouse in her usual and customary standard of living did not create a qualifying income interest for life and disallowed QTIP treatment).
68 In Ellingson, these two courts predictably split on the issue of whether a provision in the decedent's trust that allowed the trustee to accumulate income exceeding the surviving spouse's "needs, best interest and welfare" was a qualifying income interest under the QTIP provisions. 75 The Tax Court held that the accumulation provision "limits the surviving spouse's right to receive income annually from the Trust" 76 and, therefore, does not require current income distribution as needed for a QTIP deduction. 7 7 In contrast, the Ninth Circuit, attempting to give effect to the settlor's intent, interpreted the trust provision to lack meaning because it could only be applied when trust income exceeded the widow's "best interests," which they believed would never occur.
8
Even though it has been reversed by the Ninth Circuit in Howard, and although it is aware that the government's pending regulation espoused the Ninth Circuit's interpretation, the Tax Court continues to maintain that a plain meaning analysis of the QTIP statute requires that all income, including stub income, be distributed to the surviving spouse. A divided Tax While agreeing with the Tax Court's plain meaning interpretation of the statute, this author is sympathetic to the Ninth Circuit's reading of legislative intent because it does seem that Congress was only concerned with ensuring that the property is ultimately subject to transfer taxation. 8 ' Because the current income requirement is extraneous to this issue, there seems no reason not to ignore the statute's plain requirement of a qualifying income interest.
The current distribution requirement, which merely gives the surviving spouse an income interest, is not a substitute for giving the surviving spouse an ownership interest in the underlying property. Essentially, the current distribution requirement complicates the QTIP without providing a cogent policy basis for allowing the benefit of a marital deduction where the surviving spouse does not own the underlying property.
III. Is THE DECISION TO USE THE MARrrAL UNIT AS THE PROPER UNIT OF TAXATION FOR TRANSFER TAX PuRPOSEs COMPATIBLE WITH THE RATIONALE FOR THE

QTIP PROVISIONS?
The decision to use the marital unit as the proper unit of taxation for transfer tax purposes rests on the concept that married persons share and make joint decisions about "their" property.82 Thus, the best time to tax that property is when it leaves the marital unit, whether at the surviving spouse's death or at earlier transfer. 8 3 However, the legislative history behind the QTIP provisions reveals a policy rationale incompatible with at least one of these assumptions: that married persons both decide what they will do with "their" property. Rather, the QTIP statute itself does not require any joint decision-making between husband and wife.
81. Likewise, this author understands why a state court would want to reform a trust to qualify for QTIP treatment where the drafter of the trust instrument inadvertently crossed a general power of appointment over income with a special power of appointment over principal, with the consequence that a special power over the income was written in the trust instrument. Such special power over stub income would have prevented QTIP qualification, costing the estate an additional $400,000 in transfer taxes. See Loeser v. Talbot, 589 N.E. 2d 301 (Mass. 1992).
82. See supra note 8-9 and accompanying text. 83 . See supra note 10.
The legislative history of the QTIP provisions is replete with expressions of the decedent/donor spouse's fear 84 of transferring the underlying property to his wife. Basically, the decedent/donor is worried that she will not subsequently transfer the property to his children from either that current marriage or from his prior marriages. 8 5 Yet the QTIP is based on the theory that a couple shares and makes "joint" decisions about "their" property. If that purported rationale for the QTIP were indeed true, there would be no need for such fear. Underlying the husband's fear is the fact that he does not wish to share his decision with his spouse but wants unilaterally to control to whom "his" property is transferred when it leaves the marital unit. In other words, without the QTIP statute the decedent would probably utilize the power of appointment exception to the terminable interest rule. However, the decedent is horrified at this option because he sees the recipient spouse as unilaterally controlling the ultimate disposition of his property specifically not in accord with his wishes. 8 6 He wants his cake (i.e., the tax benefit of deferral), and he wants to eat it, too (i.e., to control who will finally receive the underlying property). The icing covering this cake is Congress's pretense that the QTIP's preferred tax treatment is based on the decision to use the marital unit as the unit of taxation because married persons share their property. Evidently, they do not.
84. The fears expressed in the legislative history are indicative of the timing of the dissolution of the "marital unit," that the unit is terminated at the death of the first spouse to die, which obviously it actually is, and that it is only an illusion, for tax purposes, that the unit persists until the surviving spouse dies or earlier transfers such property to a third party. the surviving spouse had to be given control over the property, the decedent could not insure that the spouse would subsequently pass the property to his children 86. See 1981 S. Hearings, supra note 85, at 206 ("In many instances a taxpayer will forego the benefit of the marital deduction because of a concern that the surviving spouse will direct the property at his or her death to persons who are unacceptable to the taxpayer."( (emphasis added). In fact, the American College of Probate Counsel would support the unlimited marital deduction only if Congress also enacted the QTIP provisions. Id. The American Bankers Association would endorse the unlimited marital deduction only if "a qualitative change is also made so that a current beneficial interest in property would qualify for the deduction. 
IV. How THE QTIP PROVISIONS DEGRADE WOMEN
There are few men in common law states who are willing to grant their widows more than a life estate where there are surviving children. They do not want to grant the widow a life estate plus a general power of appointment as that in effect is to give her the fee simple, and the widow who has unfettered power to dispose of the property may do so and cut off the interest of the children. There are many widows in this country who are experienced and astute in the management of property and business affairs. 
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It is amidst this climate of paternalism, which is degrading to women, that the American Law Institute (A.L.I.) wrote its proposed changes in Federal Estate and Gift Taxation. While Mr. Beveridge, author of the above quotation and a co-author of treatises on Gift Taxation and Estate Taxation, 88 was not on the A.L.I. committees proposing the new exception to the terminable interest rule, his words state the sentiment to which others merely allude.
The QTIP provisions degrade women because they were enacted to enable men to control the ultimate disposition of property but nonetheless the provisions qualify QTIP transfers for a marital deduction. The framers of this new exception to the terminable interest rule further degraded women because they assumed that widows would be content with receiving only one of the indicia of property ownership, e.g., current beneficial enjoyment, and would not protest against the enactment of such a provision. Unfortunately, these men were successful. 1327 , 1330 (5th Cir. 1971 enactment of the QTIP provisions in 1981, no one has called for their repeal.
The source of the QTIP's qualifying income interest for life provision is the current beneficial enjoyment test 89 that was proposed by the A.L.I. Federal Estate and Gift Tax Project in the mid to late 1960s. The current beneficial enjoyment test provides that any transfer that gives the recipient spouse a limited, present enjoyment of the property 9o should qualify the full value of the underlying property for the marital deduction. 91 In 1969, the Treasury Department also recommended such a change. 92 Indeed, Professor Dodge has argued that only dispositions containing a current income distribution requirement should qualify for the marital deduction. Thus, he would not allow the marital deduction to apply to estate trusts. 93 While acknowledging that removal of the current payout requirement would simplify the QTIP provisions, Professor Dodge prefers its retention for nontax reasons:
Otherwise, if transferors are given the opportunity to defer tax without conferring real and substantial economic benefits on their spouses, the elimination of the income requirement would be perceived as: (1) contravening women's rights, (2) disruptive of family harmony, (3) necessitating that each spouse be represented by an attorney, and (4) undermining public acceptance of the marital deduction for anything other than outright transfers.
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While Professor Dodge should be commended for being sensitive to women's issues, women's interests would be better served by requiring husbands to make outright transfers of property to their wives. A repeal of the QTIP provisions would em-89. See A.L.I. RECOMMENDATIONS, supra note 9, at 358-59. 90. The A.L.I. explained that, with respect to income-producing property, current beneficial enjoyment meant the right to income from that property. "Thus, a transfer to T in trust with directions to pay the income to the donor's wife for life, with remainder over to designated beneficiaries would qualify .... " Id. at 355. This type of transfer would be particularly attractive to the donor who "want[ed] to protect his children from being left out as a result, for example, of the second marriage of his spouse." Id.
91. Proposal number seventeen reads: "The terminable interest rule in relation to marital deduction transfers should be abolished and a current-beneficial-enjoyment test adopted, under either a dual tax system or a unified tax. Doubtless, the A.L.I. and the Treasury Department contemplated a tax benefit for a limited interest to be transferred to the surviving widow when they recommended the adoption of "the current beneficial enjoyment test." In the A.L.I. Recommendations, the examples speak of a transfer to the "donor's wife for life" 98 and of the donor spouse who "wants to protect his children." 99 The transfer will be taxed to the donee spouse on her death, if she is given a life interest, but may be prior to her death if she is given a current interest until she remarries or for some stated period of time. The property she is treated 95. For gender neutral terminology, see, e.g., 1981 JowrN Com. EXPLANATION, supra note 10, at 233-34. For example:
Because the surviving spouse had to be given control over the property, the decedent could not insure that the spouse would subsequently pass the property to his children .... However, unless certain interests which do not grant the spouse total control are eligible for the unlimited marital deduction, a decedent would be forced to choose between surrendering control of the entire estate to avoid imposition of estate tax at his death or reducing tax benefits at death to insure inheritance by his legatees. The Congress believed that the transfer tax consequences should not unduly influence how an individual disposes of his property. Accordingly, the Congress determined that a deduction should be permitted for certain terminable interests.
Id. (emphasis added).
However, even in 1981, the gender of the intended donor is sometimes revealed as male. Note how Senator Symms' speech introducing the QTIP amendment begins with gender neutral terms but slips when he states that the property owner wants to protect his property and insure that it go to his children. Suddenly, the "his or her" language is dropped. See supra note 38 and accompanying text.
96. See 1969 TREASURY PROPOSALS, supra note 9, passim; see also supra note 11 (listing key statistics).
97. See 1969 TREASURY PRoPosALs, supra note 9, passim; see also note 11.
98. A.L.I. RECO mENDATONS, supra note 9, at 355.
as transferring on the termination of her current beneficial enjoyment may pass to predetermined beneficiaries.' 00 Likewise, a description of the A.L.I. project dealing with the Study Draft No. 2101 underlines the preconception that the donee spouse is a woman.' 02 All of the discussion of the donee spouse is framed in terms of "she" or "her," and all the examples of transfers are from husband to wife. 10 3 Similarly, the 1969 Treasury recommendations explained that the then-current rules stating that "she must be given outright ownership (or its equivalent) over the property ... have curtailed the use of some natural forms of transfers between spouses"; 1 0 4 that is:
A husband may want to leave the income from his property to his wife but make sure that the property goes on her death to the children. Ordinarily this would imply that the wife has no control over the underlying property and thus the bequest would not qualify under present law for the marital deduction. It is not of significant concern, however, to the Federal Government whether the husband or the wife makes the decision as to who gets the property ultimately. 10 5 While it might have made no difference to the federal government which spouse controlled the ultimate disposition of the property, it does seem that the federal government was mostly concerned with effectuating the husband's desires.
To be fair -but also to show that the framers of the QTIP provisions contemplated the widow, and not the widower, as the recipient of the limited interest transfer -it should be noted that one male commentator, in 1967, did point out that the A.L.I.'s proposal to allow the marital deduction for a limited cur-100. Id. at 356 (emphasis added). The A.L.I. RECOMMENDATiONS then outline how not to assess additional tax from her other assets to pay for this imputed transfer. The concern that she would have her other property taxed at a higher tax bracket led to the concomitant enactment, in 1981, of § 2207(a 111. A.L.I. RECOMMENDATIONS, supra note 9, at 358. This unanimous vote recommending QTIP treatment for spousal transfers of a current income interest is noteworthy as compared to the slightly less than three-fourths approval rate given by the same Advisory Group to, and the slightly more than two-thirds rate voted by When Congress finally adopted these provisions in the 1970s, it merely patched gender neutral phrases, such as "his or her," into the legislative history without any re-examination of the rationale for the provisions themselves. Essentially, the current income distribution requirement of the QTIP provisions is meant to pacify the surviving spouse. The QTIP's requirement of giving the surviving spouse less than full ownership reveals an intention to delude the surviving spouse into accepting QTIP treatment as if she truly owned the property. Ironically and interestingly, nowhere else in the transfer tax provisions is a taxpayer deemed to be owner of more property than he or she either controls or once controlled.
Although a widow may renounce all her interests under the will, including the QTIP life estate, and elect to take her statutory share under state law, that option only governs a portion of a decedent's probate assets (usually one-third to one-half). Moreover, that option is unavailable for an inter vivos interest given to a spouse. Similarly, the widow may be made an executrix, in which case she would ultimately control whether the property receives QTIP treatment. However, nowhere in the QTIP provisions is there a requirement that the recipient spouse accede to a QTIP election. Moreover, any partial remedies are external to the issue of whether the QTIP provisions are rooted in biases that are degrading to women.
Finally, while one might apply the statistics to say that the marital deduction provisions disproportionately benefit widows who receive more property tax-free because of their application, the reason for enacting the marital deduction was to equalize the transfer tax treatment of common law property states and community property law states -not to create gender-based, favored treatment. In contrast, in 1981, when Congress changed the rationale for the marital deduction by enacting the unlimited marital deduction section and the QTIP provisions, Congress was basing its enactment of the latter on sources from the 1960s that clearly were intended to create a limited interest in the widow while allowing the husband to control the ultimate disposition of the underlying property. the Institute's Council for, the unlimited marital deduction. The Tax Advisory Group voted 30 to 11 in favor of the 100% marital deduction. The Council of the Institute approved that provision by a vote of 13 to seven. Id. This is significant in that there were no dissenters to the gender-based provision; yet even the relatively popular unlimited marital deduction had a significant number of dissenters.
CONCLUSION
When a donor or decedent irrevocably relinquishes control over his or her property, that property is subject to a transfer tax. 112 A special deduction, the marital deduction, applies to married persons because Congress believes that husband and wife share decisions about property ownership. Under this rationale, interspousal transfers should not be taxed because the marital unit continues to hold their property. Until the enactment of the QTIP provisions in 1981, the marital deduction required that the recipient spouse own, or have the equivalent of ownership of, property transferred to her. In this way, the property would continue to be owned by at least one member of the marital unit and by no one outside that unit.
With the enactment of the QTIP provisions, Congress extended the tax benefit afforded by the marital deduction to transfers of only a life estate to a member of the marital unit and of a vested remainder to third parties outside the marital unit. It did so on the stated rationale that: (1) married couples share decisions about "their" property, and (2) as long as the value of the underlying property would be included in the surviving spouse's estate at her death, the government's right to such transfer tax revenue would not be compromised.
In fact, however, neither of those policies are served by the QTIP provisions. It is precisely because married couples do not share decisions about the ultimate recipient of QTIP property that these provisions were enacted. The QTIP provisions clearly do not require that the surviving spouse agree to either the identity of the beneficiary of the underlying property or to the QTIP election itself. Rather, it is the decedent/donor alone who names the beneficiary of the underlying property, and it is the executor who is entitled to make the QTIP election. Likewise, federal revenue is compromised because the very real economic benefit of tax deferral is given to the transferor despite the fact that the property is transferred outside the marital unit at the creation of the vested remainder in a third party. That is, the QTIP provisions give a benefit to married persons with children that is unavailable to single people with children. Single individuals who want to transfer property to their children do not have the luxury of a deferral provision; they know that when they make such a property disposition they will then be subject to transfer taxes.
The only legitimate rationale for allowing married persons to receive the tax benefit of deferral is because a spouse must transfer the underlying property itself to the other spouse. At a minimum, Congress should only allow the marital deduction where the transferor's spouse must agree both to the identity of the recipient and to a QTIP election.
Ideally, Congress should repeal the current QTIP provisions because they degrade women; clearly, the motivation for their enactment was gender-biased, and as applied, even today the QTIP disadvantages mostly widows. The QTIP provisions encourage husbands to transfer less than a full property interest to their wives by providing the donors with a marital deduction based on the value of the underlying property although the husbands actually give their surviving spouses only a life interest in that property.
The 1981 decision to adopt the marital unit as the unit of taxation may be justified solely by the tracing problems inherent in interspousal transfers. Although intended to indicate that married couples share decisions about their property, the decision to use the married couple as the unit of taxation does not really form the basis of the QTIP provisions. If it did, there would be no current distribution requirement and both spouses would have to make joint decisions about the transfer. Indeed, the illogical nature of the current QTIP provisions, the fact that they degrade women, and their adverse economic consequences for women are all sufficient reasons for advocating their repeal.
